
sel that the appeal is not taken for the purpose of delay and (if the
order or ruling appealed is one which excludes evidence) that the
evidence excluded is substantial proof of a fact material in the
proceeding.

(3) An appeal under this section shall be diligently prosecuted
by appellate Government counsel.

(b) An appeal under this section shall be forwarded by a means
prescribed under regulations of the President directly to the Court
of Criminal Appeals and shall, whenever practicable, have prior-
ity over all other proceedings before that court. In ruling on an
appeal under this section, the Court of Criminal Appeals may act
o n l y  w i t h  r e s p e c t  t o  m a t t e r s  o f  l a w ,  n o t w i t h s t a n d i n g  s e c t i o n
866(c) of this title (article 66(c)).

(c) Any period of delay resulting from an appeal under this
section shall be excluded in deciding any issue regarding denial
of a speedy trial unless an appropriate authority determines that
the appeal was filed solely for the purpose of delay with the
knowledge that it was totally frivolous and without merit.

§ 863. Art. 63. Rehearings
Each rehearing under this chapter shall take place before a

court-martial composed of members not members of the court-
martial which first heard the case. Upon a rehearing the accused
may not be tried for any offense of which he was found not guilty
by the first court-martial, and no sentence in excess of or more
severe than the original sentence may be approved, unless the
sentence is based upon a finding of guilty of an offense not
considered upon the merits in the original proceedings, or unless
the sentence prescribed for the offense is mandatory. If the sen-
tence approved after the first court-martial was in accordance
w i t h  a  p r e t r i a l  a g r e e m e n t  a n d  t h e  a c c u s e d  a t  t h e  r e h e a r i n g
changes his plea with respect to the charges or specifications
upon which the pretrial agreement was based, or otherwise does
not comply with the pretrial agreement, the approved sentence as
to those charges or specifications may include any punishment
not in excess of that lawfully adjudged at the first court-martial.

§ 864. Art. 64. Review by a judge advocate
(a) Each case in which there has been a finding of guilty that is
not reviewed under section 866 or 869(a) of this title (article 66
or 69(a)) shall be reviewed by a judge advocate under regulations
of the Secretary concerned. A judge advocate may not review a
case under this subsection if he has acted in the same case as an
a c c u s e r ,  i n v e s t i g a t i n g  o f f i c e r ,  m e m b e r  o f  t h e  c o u r t ,  m i l i t a r y
judge, or counsel or has otherwise acted on behalf of the prosecu-
tion or defense. The judge advocate’s review shall be in writing
and shall contain the following:

(1) Conclusions as to whether—

( A )  t h e  c o u r t  h a d  j u r i s d i c t i o n  o v e r  t h e  a c c u s e d  a n d  t h e
offense;

(B) the charge and specification stated an offense; and

(C) the sentence was within the limits prescribed as a matter
of law.

(2) A response to each allegation of error made in writing by
the accused.

(3) If the case is sent for action under subsection (b), a recom-

mendation as to the appropriate action to be taken and an opinion
as to whether corrective action is required as a matter of law.

(b) The record of trial and related documents in each case re-
viewed under subsection (a) shall be sent for action to the person
exercising general court-martial jurisdiction over the accused at
the time the court was convened (or to that person’s successor in
command) if—

(1) the judge advocate who reviewed the case recommends
corrective action;

(2) the sentence approved under section 860(c) of this title
(article 60(c)) extends to dismissal, a bad-conduct or dishonorable
discharge, or confinement for more than six months; or

(3) such action is otherwise required by regulations of the
Secretary concerned.

(c)(1) The person to whom the record of trial and related
documents are sent under subsection (b) may—

(A) disapprove or approve the findings or sentence, in whole
or in part;

(B) remit, commute, or suspend the sentence in whole or in
part;

(C) except where the evidence was insufficient at the trial to
support the findings, order a rehearing on the findings, on the
sentence, or on both; or

(D) dismiss the charges.

(2) If a rehearing is ordered but the convening authority finds a
rehearing impracticable, he shall dismiss the charges.

(3) If the opinion of the judge advocate in the judge advocate’s
review under subsection (a) is that corrective action is required as
a matter of law and if the person required to take action under
subsection (b) does not take action that is at least as favorable to
the accused as that recommended by the judge advocate, the
record of trial and action thereon shall be sent to Judge Advocate
G e n e r a l  f o r  r e v i e w  u n d e r  s e c t i o n  8 6 9 ( b )  o f  t h i s  t i t l e  ( a r t i c l e
69(b)).

§ 865. Art. 65. Disposition of records
(a) In a case subject to appellate review under section 866 or
869(a) of this title (article 66 or 69(a)) in which the right to such
review is not waived, or an appeal is not withdrawn, under sec-
tion 861 of this title (article 61), the record of trial and action
thereon shall be transmitted to the Judge Advocate General for
appropriate action.

(b) Except as otherwise required by this chapter, all other records
of trial and related documents shall be transmitted and disposed
of as the Secretary concerned may prescribe by regulation.

§ 866. Art. 66. Review by Court of Criminal
Appeals
(a) Each Judge Advocate General shall establish a Court of Crim-
inal Appeals which shall be composed of one or more panels, and
each such panel shall be composed of not less than three appellate
military judges. For the purpose of reviewing court-martial cases,
the court may sit in panels or as a whole in accordance with rules
prescribed under subsection (f). Any decision of a panel may be
reconsidered by the court sitting as a whole in accordance with
such rules. Appellate military judges who are assigned to a Court
of Criminal Appeals may be commissioned officers or civilians,
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each of whom must be a member of a bar of a Federal court or
the highest court of a State. The Judge Advocate General shall
designate as chief judge one of the appellate military judges of
the Court of Criminal Appeals established by him. The chief
judge shall determinate on which panels of the court the appellate
judges assigned to the court will serve and which military judge
assigned to the court will act as the senior judge on each panel.

(b) The Judge Advocate General shall refer to a Court of Crimi-
nal Appeals the record in each case of trial by court-martial—

(1) in which the sentence, as approved, extends to death, dis-
missal of a commissioned officer, cadet, or midshipman, dishon-
orable or bad-conduct discharge, or confinement for one year or
more; and

(2) except in the case of a sentence extending to death, the
right to appellate review has not been waived or an appeal has not
been withdrawn under section 861 of this title (article 61).

(c) In a case referred to it, the Court of Criminal Appeals may
act only with respect to the findings and sentence as approved by
the convening authority. It may affirm only such findings of
guilty and the sentence or such part or amount of the sentence, as
it finds correct in law and fact and determines, on the basis of the
entire record, should be approved. In considering the record, it
may weigh the evidence, judge the credibility of witnesses, and
determine controverted questions of fact, recognizing that the trial
court saw and heard the witnesses.

(d) If the Court of Criminal Appeals sets aside the findings and
sentence, it may, except where the setting aside is based on lack
of sufficient evidence in the record to support the findings, order
a rehearing. If it sets aside the findings and sentence and does not
order a rehearing, it shall order that the charges be dismissed.

(e) The Judge Advocate General shall, unless there is to be fur-
ther action by the President, the Secretary concerned, the Court of
Appeals for the Armed Forces, or the Supreme Court, instruct the
convening authority to take action in accordance with the decision
of the Court of Criminal Appeals. If the Court of Criminal Ap-
peals has ordered a rehearing but the convening authority finds a
rehearing impracticable, he may dismiss the charges.

(f) The Judge Advocates General shall prescribe uniform rules of
procedure for Courts of Criminal Appeals and shall meet periodi-
cally to formulate policies and procedure in regard to review of
court-martial cases in the office of the Judge Advocates General
and by Courts of Criminal Appeals.

(g) No member of a Court of Criminal Appeals shall be required,
or on his own initiative be permitted, to prepare, approve, disap-
prove, review, or submit, with respect to any other member of the
same or another Court of Criminal Appeals, an effectiveness,
fitness, or efficiency report, or any other report documents used in
whole or in part for the purpose of determining whether a mem-
ber of the armed forces is qualified to be advanced in grade, or in
determining the assignment or transfer of a member of the armed
forces, or in determining whether a member of the armed forces
shall be retained on active duty.

(h) No member of a Court of Criminal Appeals shall be eligible
to review the record of any trial if such member served as investi-
gating officer in the case or served as a member of the court-
martial before which such trial was conducted, or served as mili-

tary judge, trial or defense counsel, or reviewing officer of such
trial.

§ 867. Art. 67. Review by the Court of Appeals for
the Armed Forces
(a) The Court of Appeals for the Armed Forces shall review the
record in—

(1) all cases in which the sentence, as affirmed by a Court of
Criminal Appeals, extends to death;

(2) all cases reviewed by a Court of Criminal Appeals which
the Judge Advocate General orders sent to the Court of Appeals
for the Armed Forces for review; and

(3) all cases reviewed by a Court of Criminal Appeals in
which, upon petition of the accused and on good cause shown,
the Court of Appeals for the Armed Forces has granted a review.

(b) The accused may petition the Court of Appeals for the Armed
Forces for review of a decision of a Court of Criminal Appeals
within 60 days from the earlier of—

(1) the date on which the accused is notified of the decision of
the Court of Criminal Appeals; or

(2) the date on which a copy of the decision of the Court of
Criminal Appeals, after being served on appellate counsel of
record for the accused (if any), is deposited in the United States
mails for delivery by first class certified mail to the accused at an
address provided by the accused or, if no such address has been
provided by the accused, at the latest address listed for the ac-
cused in his official service record. The Court of Appeals for the
Armed Forces shall act upon such a petition promptly in accord-
ance with the rules of the court.

(c) In any case reviewed by it, the Court of Appeals for the
Armed Forces may act only with respect to the findings and
sentence as approved by the convening authority and as affirmed
or set aside as incorrect in law by the Court of Criminal Appeals.
In a case which the Judge Advocate General orders sent to the
Court of Appeals for the Armed Forces, that action need be taken
only with respect to the issues raised by him. In a case reviewed
upon petition of the accused, that action need be taken only with
respect to issues specified in the grant of review. The Court of
Appeals for the Armed Forces shall take action only with respect
to matters of law.

(d) If the Court of Appeals for the Armed Forces sets aside the
findings and sentence, it may, except where the setting aside is
based on lack of sufficient evidence in the record to support the
findings, order a rehearing. If it sets aside the findings and sen-
tence and does not order a rehearing, it shall order that the
charges be dismissed.

(e) After it has acted on a case, the Court of Appeals for the
Armed Forces may direct the Judge Advocate General to return
the record to the Court of Criminal Appeals for further review in
accordance with the decision of the court. Otherwise, unless there
is to be further action by the President or the Secretary concerned,
the Judge Advocate General shall instruct the convening authority
to take action in accordance with that decision. If the court has
ordered a rehearing, but the convening authority finds a rehearing
impracticable, he may dismiss the charges.
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